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Introduction

This document follows on from the rapporteur’stfiserking document (DT/797844EN.doc).
The idea of proceeding in this manner is to enablieagues and interested parties, including
the Commission, to react to the rapporteur’s inifi@as in advance of the draft report. The
rapporteur would thank the numerous persons whe kalimitted observations, including
those posted on the Commission’s website.

Timetable

The rapporteur intends to submit his draft reppthe Committee on Legal Affairs at its
meeting on 28-29 April 2010. He would envisage hmgdhe vote on 1 or 23 June.

Further thoughts on the proposed abolition of exxdqgu

Whilst the rapporteur has not altered his viewsualtiwe proposed abolition of exequatur,
which he considers to be premature, he would seneung about this eventuality before
outlining a possible compromise.

First of all, since the Commission’s chief problath exequatur seems to be its cost, a
comparative study should be carried out of the obskequatur in the Member States and
then time taken to obtain it.

Secondly, if there is to be no order for enforcetragainst which an appeal can be brought,
provision will have to be made for a special revimacedure conductexposteriori The
rapporteur wonders whether this will not add cowgatlons, and not only where the judgment
debtor wishes to contest enforcement. Indeed sivjuitigment debtors must be guaranteed an
adequate right of recourse to the courts of the Marstate of enforcement and the grounds
on which exception may be taken to enforcement ieisto less than those set out in Articles
34 and 35 of the Regulation, it is self-evident tha steps which may be taken by way of
enforcement until such time as the time-limit fpplying for special review has expired or

the special review has been concluded must natéeersible. It also would seem essential to
provide for a harmonised procedural time-framettfi@rconduct of such review.

Thirdly, if exequatur is abolished, it will be essial for officials and bailiffs in the receiving
Member State to be able to tell that the documénthich enforcement is sought is an
authentic, final judgment from a national courteTlapporteur is therefore against abolishing
the requirement for a translation, although as katraned in his first working document, the
translation could be limited to the final order éogtive part and summary grounds). The
requirement for a certificate of authenticity mhsetmaintained, whilst there should be a
standard form for that certificate.

Consequently and in view of the strong reservatafreertain Member States about the
immediate abolition of exequatur, the rapporteggasts that the Commission might include
in its proposal provisions allowing Member Statealbolish the requirement for exequatur
(and providing for a special review procedure).isMiould allow those States willing to
abolish exequatur do so and it would enable ther@ission to monitor and report on how
well the new system worked with a view to making #bolition universal at a later stage.
Authentic instruments
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Whether or not the requirement for exequatur idisihed, the rapporteur doubts whether
authentic instruments should be directly enforoeabthout review by the judicial authorities
in the State in which enforcement is sought. Moegpthe existing anomaly whereby a
declaration of enforceability can be refused ooked only if enforcement of the instrument
is manifestly contrary to public policy in the MeeriState addressed must be rectified. It is
perfectly possible to conceive of circumstancesnch an authentic act could be
irreconcilable with an earlier judgment. Moreowgiken that the validity (as opposed to the
authenticity) of an authentic act can be challeriggtie courts of the Member State of origin
on the grounds of mistake, misrepresentatione@en during the course of enforcement,
express provision for refusal or revocation of aela@&tion of enforcement is necessary to
cover such an eventuality.

Further thoughts on arbitration

The rapporteur has read with considerable intenedtattention the guest editorial posted on
http://conflictoflaws.neby Professor Burkhardt Hess on 14 February 201¢hich he argues
for an exclusive head of jurisdiction for court peedings supporting arbitration in the civil
courts of the Member States and the correspondfigation of the courts in all other
Member States to transfer parallel litigation te tourts of the Member State where the
arbitration takes place (as proposed in the Heaglbeport). This would involve the deletion
of the “arbitration exception” in Article 1(2)(d¥ the regulation. Professor Hess is therefore
critical of the provisional view taken by the rapigoir, which is avowedly conservative and
based on a reading of all the submissions madeet@€ommission.

As against this, thRevue de I'arbitragdéas published an article by Professor Catherine
Kessedjian,Le Reglement 44/2001 et I'arbitrgga which it is argued that the arbitration
exception must not be altered, at least until asgions posed by the relationship between an
arbitral proceeding and a judicial proceeding hia&en thoroughly reflected upon. Professor
Kessedjian goes on to say that this should be Heasng in mind the role of Europe as a
favoured place of arbitration. In addition, theorefi of the regulation may not be limited to
intra-European cases but also deal with relatioiis third States and hence an even more
cautious approach to the matter is necessaryalrctintext, Europe should not act
unilaterally, unless efforts are undertaken atigarsal level and fafl

This, together with the alarm which the Heidelbergposals have — rightly or wrongly —
engendered, leads the rapporteur to conclude (agdyrprovisionally) that nothing should be
done one way or the other in the forthcoming rewif the regulation. Having read all the
submissions from authorities for whom the rapparteas the greatest respect, the rapporteur
takes the view that the question should be addilegsse separate review.

Jurisdiction with reqgard to labour disputes

The rapporteur is considering the idea that a gromishould be added to the regulation
laying down the general principle that the compepemsdiction to hear matters relating to
industrial action should be the court of the MemB&te where the action is to be or has been

! See also « Circulez, il Ny a rien & voir ! ». &¢ponse to Professor Hess, posted on
http://kluwerarbitrationblog.corby Alexis Mourre and Professor Hess's responseegas) 12 March.
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taken. He would be interested to hear the viewsufiol against this proposal from specialist
lawyers and interested parties.

Industrial property

Given recent developments in the Council with rdgarthe patent litigation system, it is
probably best to wait before dealing with questisash as the consolidation of patent
litigation.

The rapporteur considers that much of what he daay aboulis alibi pendensnd torpedo
actions in his first working document also appt@#tellectual property litigation. He would
add that he rejects the idea that claims for negateclaratory relief should be excluded
altogether from the first in time rule on the grduhat such claims can have a legitimate
commercial purpose.

Consequently, he considers that the court secasddsshould be relieved from the obligation
to stay proceedings under tiependensule where the court first seised evidently has no
jurisdiction. Such a limited exception to the pitiyprule would be aimed in particular at

cases where the action is for a declaration ofinbimgement of a patent granted in the
Member State of the courts second seised (incluainmgtional part of a European patent), but
where proceedings are brought first in the courts dember State that does not have general
jurisdiction under Article 2(1) (because the defamds not domiciled in that Member State).
In this scenario, as the case-law currently staih@se is no conceivable basis for the court
first seised to have jurisdiction regarding thaep whether under Article 5(3) or under
Article 6(1).

This could be coupled with a general requirementéiional courts to deal with jurisdiction
expeditiously as a preliminary issue (see alss#ution of the first working document
dealing withChoice of count

What of the Commission's suggestion in this anérotiontexts that these problems could be
alleviated by improved communications between c®ufthe rapporteur whole-heartedly
approves of this idea, but considers that a reiguiddying down rules of private international
law is not the proper place for applying it anddad he finds it difficult to see how it could
be formally enacted. Better communication betweelgg¢s can be promoted as part of the
creation of the "European judicial culture" thoughining and by recourse to the European
networks in the various sectors of the judiciateys(the European Judicial Training
Network, the European Network of Councils for theidiary, the Network of the Presidents
of the Supreme Courts of the European Union, threfgan Judicial Network in civil and
commercial matters).

Rights of the personality

It should be borne in mind that this question &las to do with the Rome Il Regulatfeend
the law applicable to non-contractual obligatidngeed, the committee has recently started
to consider a legislative initiative pursuant tdiéle 225 TFEU, for which the rapporteur is

2 Regulation (EC) No 864/2007 of the European Pawiat and of the Council of 11 July 2007 on the law
applicable to non-contractual obligations (Rome@Jy 1997 L 199, p. 40.
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Diana Wallis, in an endeavour to fill a gap in Beme Il Regulation which arose because the
Council was unable to agree on the original Comimmsproposal or on the compromise
solution put forward by Parliament in the courséhaf co-decision procedure on the law
applicable to non-contractual obligations arising @f violations of privacy and rights

relating to personalify This is an ongoing process of which the hearieig bn 28 January
2010 was a patt

It should also be mentioned that, in accordanchk #iticle 30(2) of the RegulatiGnthe
Commission has submitted a study on the situatidhe field of the law applicable to non-
contractual obligations arising out of violatiorfgpoivacy and rights relating to personality,
taking into account rules relating to freedom & fress and freedom of expression in the
media, and conflict-of-law issues related to Dinex©95/46/EC of the European Parliament
and of the Council of 24 October 1995 on the ptatacf individuals with regard to the
processing of personal data and on the free movieofisnch data

% The compromise consisted of recital 29 and Artiglevhich read as follow9) Regarding violations of
privacy or rights relating to the personality, tiiegulation does not prevent Member States frontyegptheir
constitutional rules relating to freedom of the ggeand freedom of expression in the media. Thetigoum
which the most significant element or elements®fdamage occur or are likely to occur should bended to
be the country to which the publication or broadass service is principally directed or, if this i@t apparent,
the country in which editorial control is exerciseshd that country's law should be applicable. Thantry to
which a publication or broadcast is directed shoh&ldetermined in particular by the language of the
publication or broadcast or by sales or audiencasn a given country as a proportion of total sade
audience size or by a combination of those fac®immilar considerations should apply in respecpolblication
via the Internet or other electronic networks.

Article 7 Violations of privacy and rights relatirig the personality

1. The law applicable to a non-contractual obligatarising out of a violation of privacy or of tis relating

to the personality shall be the law of the coumtryhich the most significant element or elemehth®loss or
damage occur or are likely to occur. Where theatioh is caused by the publication of printed mateby a
broadcast, the country in which the most signifieelement or elements of the damage occur or &edylito
occur shall be deemed to be the country to whietptiblication or broadcasting service is princigatlirected
or, if this is not apparent, the country in whidditerial control is exercised, and that countryesM shall be
applicable. The country to which the publicationbmoadcast is directed shall be determined in pattr by
the language of the publication or broadcast orshjes or audience size in a given country as a qutigm of
total sales or audience size or by a combinatiotho$e factors. This provision shall apply mutatistandis to
publications via the Internet and other electron&tworks.

2. The law applicable to the right of reply or @glent measures and to any preventive measures or
prohibitory injunctions against a publisher or brdeaster regarding the content of a publication coddcast
shall be the law of the country in which the puidisor broadcaster has its habitual residence.

3. Paragraph 2 shall also apply to violations eivacy or of rights relating to the personality td8ng from the
handling of personal data.

* Hearing on rights relating to personality, in prarar in relation to defamation, in the context mivate
international law, particularly the Rome 1l Regiwat For the speakers' contributions, see
http://www.europarl.europa.eu/activities/commitibesringsCom.do?language=EN&body=JURI.

® Not later than 31 December 2008, the Commissiofi shamit to the European Parliament, the Councitia
the European Economic and Social Committee a stndihe situation in the field of the law applicalbdbenon-
contractual obligations arising out of violation$§ rivacy and rights relating to personality, tagiimto account
rules relating to freedom of the press and freeaddraxpression in the media, and conflict-of-lawéessrelated
to Directive 95/46/EC of the European Parliamendansf the Council of 24 October 1995 on the protecif
individuals with regard to the processing of pembodata and on the free movement of such data.

® Comparative study on the situation in the 27 Menfiates as regards the law applicable to non-acinial
obligations arising out of violations of privacydarights relating to personality, personality, J2&)J7/C4/028,
Final Report.
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Why this question has arisen, even though it igaised in the Commission's Green Paper,
has to do with the controversy about so-callecetitburisni”, a type of forum shopping in
which a claimant elects to bring an action for dedigion in the jurisdiction which is
considered most likely to produce a favourableltesthis problem is virtually exclusively
connected with English law, although the Fredobit a 'imagemay also attract foreign
litigants.

The jurisdiction of choice, it would seem, is tbAEngland and Wales, which is "regarded as
the most claimant-friendly in the worfi" Under the English law of libel - the argumenisu

-, the claimant has a prima facie case once hegtablished that the defendant has published
a defamatory statement about him. He does not toaprve that the statement is false
(although the defendant has a good defence if heave it is true) and he does not have to
prove that the defendant acted out of malice. Damagn be high and the English courts
allegedly assume jurisdiction in too wide a varietgase There is also the problem of

high costs. This question has been taken up V8% where the English law of libel is
regarded as being contrary to the First Amendme&he result has been the passing of
legislatiort® according to which a foreign judgment in defamatiwoceedings should not be
enforceable in the USA unless the foreign law pesi“at least as much protection for
freedom of speech and the press” as the Americaist@ation. This has been coupled with a
media campaign against libel tourism and articlehsas the one by Professor Hartley cited
in note 7 calling for changes in the European rofgzrivate international law.

As against this, an extremely cogent defence oEtigdish law of libel has been mounted not
only at the hearing but also in a public lecture given by Lord Hoffmdf It must also be
noted that English libel law is in the course ofiesv.

It must be said, however, that the concerns ofrtbdia in continental Europe antedate the
present campaign and tend to focus on the effettteointerpretation given to Article 5(3)of
the regulation in th&hevillcas&*, according to which a person claiming that hiser
reputation has been injured may sue (a) eitheréef® courts for the place where the
publisher of the defamatory publication is estdd@ds which have jurisdiction to award
damages for all the harm caused by the defamairqi,) before the courts of each
Contracting State in which the publication wasribstted and where the victim claims to
have suffered injury to his reputation, which hawgsdiction to rule solely in respect of the
harm caused in the State of the court seised.

The media's problem is connected with situation\({f)at they are afraid of is being sued in

" The English law of defamation is complex: it suhdies into libel - which is usually written or imse other
permanent form - and slander, a statement in samgarmanent form.
8 See Trevor Hartleyl.ibel Tourism' and Conflict of LawtCLQ vol 59, January 2010, p. 25, at p. 26.
9 .
Ibid.

10°E g.the Libel Terrorism Act passed by the State of Neéwk in 2008.

Y The Current State of Defamation Law in England sviales, a paper presented by William Bennett to the
hearing held on 28 January 2010.

12 See the Fifth Dame Anne Ebsworth Memorial Lectgieen by the Rt Hon. The Lord Hoffmann on 6
February 2010. This paper has been distributedetmivers.

13vA person domiciled in a Member State may, in aeotember State, be sued: ... 3. in matters refatin
tort, delict or quasi-delict, in the courts for tipdace where the harmful event occurred or may diccu

14 Case C-68/9%hevill and Others. Presse Allianc§1995] ECRI-415.
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the UK, a high-cost jurisdiction where the damagrespotentially high, on the basis of
distribution of the publication outside the counfioy which it is principally intended. The
fact that Internet publication is accessible villjuaverywhere means that courts may accept
jurisdiction where the actual connection betweenghblication and the country in which the
claimant sues - and indeed in some cases betwatodhntry and the claimant - is in fact
slight. The media also point out that where theéscotdefending proceedings are very high,
the publisher may be forced to settle even whemnasta good defence.

Whilst sympathising with the media’s concerns, rdggporteur would point out that, in
Europe, none of the rights involved - the rightfreedom of expression, the right to a private
life and the right to one's good reputation - dsodute. The public interest in freedom of
expression and a free media has to be balancedsagdgjae private interest of persons who
have been defamed in the media or have had theaqgyrinvaded in having their day in court
and being able to seek compensation for the dathagehave sustained.

The rapporteur understands that the protectioemitation/privacy/one's image and freedom
of expression is secured in such different waythénMember States (including in some by
the criminal law, which falls outside the scopeBofissels 1) that it could be argued that such
disputes should almost invariably be brought befoeecourts of the place at which editorial
control is carried out and under the law of thatrdoy. However, to impose a rule to this
effect could result in a denial of justice to p@somot having the means or the energy to
pursue a case outside their own Member State, whereffending article/broadcast was
disseminated. It could also have the perversetretobliging persons to sue in England
where the costs of bringing proceedings are highey have been defamed in an English
newspaper distributed in their own country.

To the extent that "libel tourism" does exist, hges another question arises. Would it not be
an abuse of Community law to try to deal with fwisblem in an instrument which purports
to lay down rules of private international law? olimer words, would it be legally proper to
seek to regulate a problem - of freedom of thegaesl the right to family life/reputation - by
restricting the jurisdiction of the courts or tleach of the law of a particular Member State or
States by means of a regulation which is suppos&édlynto lay down rules enabling it to be
identified on the basis of objective criteria whiburts have jurisdiction in particular cases
and what judicial decisions should be enforcedsshmrders? An instrument such as
Brussels | is not meant to apply a value judgmeiihé¢ judicial systems of the other Member
States. As the Court of Justice pointed out inLiganoopinion'>, the system of Brussels |

is based on mutual trust.

A possible solution might lie in introducing thenoept offorum non convenien3hat is to
say a provision stating that the judge seised (&heror she is not the judge for the place of
editorial control or the place of domicile/natiaityabf the complainant) should consider the
proportionality of the claim. More specificallye for she should consider, as a preliminary
issue, whether publication in his or her MembeteSteas significant in terms of the number

15 Opinion 1/03 [2006] ECR 1-1145: "... the simplifienechanism of recognition and enforcement seirout
Article 33(1) of that regulation, to the effect tlsajudgment given in a Member State is to be reisegl in the
other Member States without any special procedeiiegarequired and which leads in principle, pursdan
Article 35(3) of that regulation, to the lack of/rew of the jurisdiction of courts of the Membeafst of origin,
rests ommutual trustbetween the Member States and, in particularhatlaced in the court of the State of
origin by the court of the State in which enforceirie required” (para. 163; emphasis supplied).
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of the particular issue sold, the number of sailgkets and the target customer base. The
same reasoning could apphutatis mutandiso the Internéef.

If the judge determined that publication waesminimishe or she would be entitled but not
bound to decline jurisdiction in favour of the ctaufor the place where the publisher of the
defamatory publication was established, provided tihose courts accepted jurisdiction.

Alternatively, Professor Hartley suggests a pravido the effect that in the case of non-
contractual obligations arising out of violatiorfgpoivacy and rights relating to personality,
including defamation, Article 5(3) shall apply onfya) the claimant is domiciled in the
territory of the forum or (b) the defendant hasetakignificant steps to make the offending
material available in the country of the forum dnad targeted that country more than any
other.

The rapporteur regards both these solutions agisfasaory. Both the solution of tHerum

non convenieng/pe and Professor Hartley’s solution wrongly datef distribution and
damage. Furthermorgrum non convenierns regarded with disfavour by civil lawyers and
Professor Hartley’s solution could leave a persefiamhed without any remedy. What is more,
both solutions could be regarded as unduly interewith access to justice and using the
rules of private international law for ends whibtley are not intended to pursue. However, in
view of the media's concerns, the rapporteur visie durther consideration to whether a
solution of theforum non conveniertype, suitably refined, might not helpful.

Provisional measures

The rapporteur considers that thenilauer’ case-law should be clarified by making it clear
thatex partemeasures can be recognised and enforced on tleedfdke Regulation provided
that the defendant has had the opportunity to sbititem.

At present, it is not entirely clear to what extprdtective orders aimed at obtaining
information and evidence are excluded from the sadfArticle 31. Therefore, in order to
ensure better access to justice, it is suggesttdtith orders should be covered by the notion
of provisional and protective measures. Furtherpbeerapporteur considers that the
Regulation should establish jurisdiction for suckasures at the courts of the Member State
where the information or evidence sought is locabedides the jurisdiction of the courts
having jurisdiction with respect to the substantthe matter.

As some provisional measures have the effect df patserving and collecting information
and evidence, it is desirable for Article 31 toldveadened to cover preserving and collecting
evidence.

On a more general note the rapporteur agreesghatiSional, including protective

18 Lord Hoffman points out, however, in his speedadin n.12 with regard to a suggestion of EnglENRhat
an English court should take jurisdiction only wet least 10% of the copies of the publicatiorehasen sold
in England that there does not seem to be much lngiaying that if you have significantly damagedneone’s
reputation in England, it should be a defence ybathave published ten times as many copies dftibe
somewhere else.

" Case 125/7®enilauerv. Couchet Frere§1980] ECR 1553.
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measures" should be defined in a recital in th@saunsed irSt Paul Dairycase®.

Furthermore, the rapporteur considers that théndtian drawn invan Udel® between cases
in which the court granting the measure has jutgsh overthe substance of the case, and
cases in which it does not, should be replacedtegtebased on the question whether
measures are sought in support of proceedingsdssu®e be issued in that Member State or a
non-Member State (in which case the restrictiom®sgein Article 31 should not apply) or in
support of proceedings in another Member State ifvthe Article 31 restrictions should

apply).

In order to overcome the difficulties posed by tbéguirement recognised Wan Udenfor a

“real connecting link” to the territorial jurisdioin of the Member State court granting the
measure, the rapporteur considers that a recitallédlbe introduced to make it clear that in
deciding whether to grant, renew, modify or disgeaa provisional measure granted in
support of proceedings in another Member State, MgrState courts should take into
account all of the circumstances, including (i) atgtement by the Member State court seised
of the main dispute with respect to the measugastion or measures of the same kind, (ii)
whether there is a real connecting link betweemtkasure sought and the territory of the
Member State in which it is sought, and (iii) thesly impact of the measure on proceedings
pending or to be issued in another Member $tate

The rapporteur agrees that communication and catiperbetween the courts could be very
helpful in this connection, but, as mentioned abdneconsiders that this should be dealt with
in another, more general, context.

The rapporteur rejects the Commission's idea Heatourt seised of the main proceedings
should be able to discharge, modify or adapt prona& measure granted by a court from
another Member State. He considers that this wootde in the spirit of the principle of
mutual trust established by the Regulation. Moreavés unclear on what basis a court could
review a decision made by a court in a differensgiction, and which law would apply in
these circumstances. Furthermore, this could geeeto real practical problems, for example
with regard to costs.

18 Case C-104/03t Paul Dairy Industries. Unibel[2005] ECR 1-3481, para. 13: measures intended to
"preserve a factual or legal situation so as toegpfard rights the recognition of which is otherwéseight from
the court having jurisdiction as to the substantéhe case "

19 Case C-391/9¥an Udenv. Deco-Ling[1998] ECR 1-7091.

% The rapporteur is grateful to A. Dickinson for $kesuggestions.
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